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eligible under this subpart as defined in 
§ 263.103, may receive an award for fees 
and expenses incurred in the pro-
ceeding unless the position of the 
Board during the proceeding was sub-
stantially justified or special cir-
cumstances make an award unjust. The 
position of the Board includes, in addi-
tion to the position taken by the Board 
in the adversary proceeding, the action 
or failure to act by the Board upon 
which the adversary proceeding was 
based. An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceedings. 

§ 263.102 Prevailing party. 

Only an eligible applicant that pre-
vailed on the merits of an adversary 
proceeding may qualify for an award 
under this subpart. 

§ 263.103 Eligibility of applicants. 

(a) General rule. To be eligible for an 
award under this subpart, an applicant 
must have been named as a party to 
the adjudicatory proceeding and show 
that it meets all other conditions of 
eligibility set forth in paragraphs (b) 
and (c) of this section. 

(b) Types of eligible applicant. An ap-
plicant is eligible for an award only if 
it meets at least one of the following 
descriptions: 

(1) An individual with a net worth of 
not more than $2 million at the time 
the adversary adjudication was initi-
ated; 

(2) Any sole owner of an unincor-
porated business, or any partnership, 
corporation, associations, unit of local 
government or organization, the net 
worth of which did not exceed $7,000,000 
and which did not have more than 500 
employees at the time the adversary 
adjudication was initiated; 

(3) A charitable or other tax-exempt 
organization described in section 
501(c)(3) of the Internal Revenue Code 
(26 U.S.C. 501(c)(3)) with not more than 
500 employees at the time the adver-
sary proceeding was initiated; or 

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a)) 
with not more than 500 employees at 
the time the adversary proceeding was 
initiated. 

(c) Factors to be considered. In deter-
mining the eligibility of an applicant: 

(1) An applicant who owns an unin-
corporated business shall be considered 
as an individual rather than a sole 
owner of an unincorporated business if 
the issues on which he or she prevailed 
are related to personal interests rather 
than to business interests. 

(2) An applicant’s net worth includes 
the value of any assets disposed of for 
the purpose of meeting an eligibility 
standard and excludes the value of any 
obligations incurred for this purpose. 
Transfers of assets or obligations in-
curred for less than reasonably equiva-
lent value will be presumed to have 
been made for this purpose. 

(3) The net worth of a financial insti-
tution shall be established by the net 
worth information reported in con-
formity with applicable instructions 
and guidelines on the financial institu-
tion’s financial report to its super-
visory agency for the last reporting 
date before the initiation of the adver-
sary proceeding. A bank holding com-
pany’s net worth will be considered on 
a consolidated basis even if the bank 
holding company is not required to file 
its regulatory reports to the Board on 
a consolidated basis. 

(4) The employees of an applicant in-
clude all those persons who were regu-
larly providing services for remunera-
tion for the applicant, under its direc-
tion and control, on the date the adver-
sary proceeding was initiated. Part- 
time employees are counted on a pro-
portional basis. 

(5) The net worth and number of em-
ployees of the applicant and all of its 
affiliates shall be aggregated to deter-
mine eligibility. As used in this sub-
part, affiliates are: Individuals, corpora-
tions, and entities that directly or in-
directly or acting through one or more 
entities control at least 25% of the vot-
ing shares of the applicant, and cor-
porations and entities of which the ap-
plicant directly or indirectly owns or 
controls at least 25% of the voting 
shares. The Board may determine, in 
light of the actual relationship among 
the affiliated entities, that aggregation 
with regard to one or more of the appli-
cant’s affiliates would be unjust and 
contrary to the purposes of this sub-
part and decline to aggregate the net 
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worth and employees of such affiliate; 
alternatively, the Board may deter-
mine that financial relationships of the 
applicant other than those described in 
this paragraph constitute special cir-
cumstances that would make an award 
unjust. 

§ 263.104 Application for awards. 

(a) Time to file. An application and 
any other pleading or document related 
to the application may be filed with 
the Board whenever the applicant has 
prevailed in the proceeding within 30 
days after service of the final order of 
the Board disposing of the proceeding. 

(b) Contents. An application for an 
award of fees and expenses under this 
subpart shall contain: 

(1) The name of the applicant and an 
identification of the proceeding; 

(2) A showing that the applicant has 
prevailed, and an identification of the 
way in which the applicant believes 
that the position of the Board in the 
proceeding was not substantially justi-
fied; 

(3) If the applicant is not an indi-
vidual, a statement of the number of 
its employees on the date the pro-
ceeding was initiated; 

(4) A description of any affiliated in-
dividuals or entities, as defined in 
§ 263.103(c)(5), or a statement that none 
exist; 

(5) A declaration that the applicant, 
together with any affiliates, had a net 
worth not more than the maximum set 
forth in § 263.103(b) as of the date the 
proceeding was initiated, supported by 
a net worth statement conforming to 
the requirements of § 263.105; 

(6) A statement of the amount of fees 
and expenses for which an award is 
sought conforming to § 263.107; and 

(7) Any other matters that the appli-
cant wishes the Board to consider in 
determining whether and in what 
amount an award should be made. 

(c) Verification. The application shall 
be signed by the applicant or an au-
thorized officer of or attorney for the 
applicant. It shall also contain or be 
accompanied by a written verification 
under oath or under penalty of perjury 
that the information provided in the 
application and supporting documents 
is true and correct. 

(d) Service. The application and re-
lated documents shall be served on all 
parties to the adversary proceeding in 
accordance with § 263.11, except that 
statements of net worth shall be served 
only on counsel for the Board. 

(e) Presiding officer. Upon receipt of 
an application, the Board shall, if fea-
sible, refer the matter to the adminis-
trative law judge who heard the under-
lying adversary proceeding. 

§ 263.105 Statement of net worth. 

(a) General rule. A statement of net 
worth shall be filed with the applica-
tion for an award of fees. The state-
ment shall reflect the net worth of the 
applicant and all affiliates of the appli-
cant, as specified in § 263.103(c)(5). In all 
cases, the administrative law judge or 
the Board may call for additional in-
formation needed to establish the ap-
plicant’s net worth as of the initiation 
of the proceeding. 

(b) Contents. (1) Except as otherwise 
provided herein, the statement of net 
worth may be in any form convenient 
to the applicant which fully discloses 
all the assets and liabilities of the ap-
plicant and all the assets and liabilities 
of its affiliates, as of the time of the 
initiation of the adversary adjudica-
tion. Unaudited financial statements 
are acceptable for individual applicants 
as long as the statement provides a re-
liable basis for evaluation, unless the 
administrative law judge or the Board 
otherwise requires. Financial state-
ments or reports filed with or reported 
to a Federal or State agency, prepared 
before the initiation of the adversary 
proceeding for other purposes, and ac-
curate as of a date not more than three 
months prior to the initiation of the 
proceeding, shall be acceptable in es-
tablishing net worth as of the time of 
the initiation of the proceeding, unless 
the administrative law judge or the 
Board otherwise requires. 

(2) In the case of applicants or affili-
ates that are not banks, net worth 
shall be considered for the purposes of 
this subpart to be the excess of total 
assets over total liabilities, as of the 
date the underlying proceeding was ini-
tiated, except as adjusted under 
§ 263.103(c)(5). The net worth of a bank 
holding company shall be considered on 
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